WOM NG QUTDOCR GOUNA L, ET AL
| BLA 96-67 Deci ded Decenber 22, 1998

Appeal froma Decision of the Deputy Sate Orector, Mneral s and
Lands, Wonming, Bureau of Land Managenent, affirming a deci si on approvi ng
the BTA Q| Producers Bravo FH el d Devel opnent and the HS Resources, |nc.
Natural Gas Exploration Project. SDR W-95-009.

Afirned.

1 Environnental Quality: Environnental S atenents--
National Environnental Policy Act of 1969:
Environnental S atenent s--National Environnental Policy
Act of 1969: FH nding of No Sgnificant Inpact--Ql and
Gas Leases: Drilling

A Deci sion approving two natural gas drilling projects
on Federal |ands, absent preparation of an
environnental inpact statenent, wll be affirned when
BLM has taken a hard | ook at the environnental
consequences of doi ng so in accordance wth

section 102(2)(Q of the National Environnental Policy
Act of 1969, and appel | ants have not denonstrated that
BLMfailed to adequat el y consi der a substanti al
environnental problemof naterial significance.

APPEARANCES.  Debra Asinus, Esg., and Robert Wygul, Esq., Serra dub
Legal Defense Fund, Inc., Denver, olorado, for the Womng Qut door

Qounci |, et al.; John F. Shepherd, Esqg., and Jane L. Mbntgonery, Esg.,
Denver, olorado, for Intervenor BTA Q| Producers; Janes M B ccone, Esg.,
HS Resources, Inc., Denver, olorado, and Charles L. Kaiser, Esg., and
Charles A Breer, Esq., Denver, (olorado, for Intervenor HS Resources,
Inc.; Laura Lindley, Esq., Denver, olorado, for Intervenor Lario Ql &
Gas onpany; Andrea S'V. Gelfuso, Esq., Ofice of the Regional Solicitor,
US Departnent of the Interior, Denver, olorado, for the Bureau of Land
Managenent .

(PN ON BY ADM N STRATI VE JUDEE KELLY

The Woning Qutdoor Gouncil, Wonming WIdlife Federation, Wom ng
WI derness Associ ation, B odiversity Associates/ Friends of the Bow and
Serra dub Womng Chapter (Appel lants) have appeal ed froman Gt ober 6,
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1995, Decision of the Deputy Sate Drector, Mneral s and Lands, VWom ng,
Bureau of Land Managenent (BLM. Qher parties to the case include BTA
Q| Producers (BTA), Lario Ql & Gas Gonpany (Lario), and HS Resources Inc.
(H5, who were granted |l eave to intervene by our Qder of January 17, 1996.
V¢ deni ed Appel lants' Petition to Say the effect of the Decision pendi ng
appeal by O der of March 29, 1996.

The Deputy Sate Drector's Decision affirned the July 20 and
August 4, 1995, Decision Records/H ndings of No Sgnificant |npact
(DRFONS "s) of the Assistant Area Manager, G een R ver Resource Area,
approvi ng, respectively, the BTA Q| Producers Bravo H el d Devel opnent
(BTA Project) and the HS Resources, Inc. Natural Gas Expl oration Proj ect
(HS Project). The Decision al so affirned the Assistant Area Manager's
finding that, based on the Environnental Assessnent (EA) prepared for
each project, BLMwas not required by section 102(2)(Q of the National
Environnental Policy Act of 1969 (NEPA), as anended, 42 US C 8 4332(2) (0O
(1994), and its inplenmenting regul ations, to prepare an Environnent al
Inpact Satenent (BS) for either project. (BTADRFONS at 3, 10;

HS DRFONS at 4-5, 6.)

The projects are described as follows. The BTA Project woul d al | ow
BTAto drill 10 natural gas devel opnent wells on its existing Federal oil
and gas leases in the Alkali Basin area of Saeetwater Gounty, Vyom ng.

The project woul d include three active existing wells, and woul d aut hori ze
constructing 5 mles of newroad, drilling one water supply well, and
constructing a natural gas processing plant, pipelines, and other
facilities over a 5 to 10-year period. The 4,632-acre project areais

adj acent to the East Sand Dunes WI derness Sudy Area (V&) and near three
other VA's (Red Lake, South Pinnacles, and Akali Draw, all of which BLM
has not recormended for designation as wlderness. Atotal of 180.6 acres
of land woul d be disturbed in the short termby drilling, construction, and
related activities, wth 33.7 acres of continuing di sturbance during
operation of and production fromthe 10 wel | s.

The HS Project would provide for the drilling of three natural gas
exploration wells in the Essex Muntai n area of Saeetwater Gounty, Wom ng,
by HS and Lario under their existing Federal oil and gas | eases. The
project would involve the initial drilling of one exploratory well and,
dependi ng upon the success of that effort, two additional wells, and
constructing pipelines and other facilities. These wells would be in
addition to eight active and ni ne abandoned wel I's existing in the project
area. The project would al so invol ve constructing 1.6 mles of new road
and inproving 1.8 mles of existing road. The 12, 800-acre project area is
about 30 miles west of the BTA Proj ect and enconpasses 815 acres in the
Sand Dunes VA, whi ch BLM has recommended for designation as w |l derness. A
total of 47 acres of |and woul d be disturbed in the short termby drilling,
construction, and related activity, wth 23 acres of continui ng di sturbance
during operation and production fromthe three wells.

Intheir statenent of reasons (SR for appeal, Appellants argue
that BLMs failure to fully consider the inpacts of the projects on the

147 | BLA 106

WAW Ver si on



| BLA 96-67

envi ronnent, reasonabl e alternatives thereto, and a no action alternative
constitute a violation of section 102(2)(Q and (E) of NEPA as anended
42 US C 8 4332(2) (1994). They stress that BLMfailed to adequately
address the cumul ative effects of the projects, together wth the

“current rapid devel opnent of mineral resources in sout hwestern Womng. "
(SXRat 8.) Thus, Appellants conclude, BLMs Decisi on shoul d be rej ect ed,
and the case renanded for preparation of a programmati ¢ H S "anal yzi ng
the cunul ative inpacts of all proposed mneral devel opnent in sout hwestern
Woning." (SR at 43.)

[1] It is well established that a BLMdecision to proceed wth a
proposed action, absent preparation of an BHS wll be held to conply
wth section 102(2)(Q of NBPA if the record denonstrates that BLM has,
considering all relevant natters of environnental concern, taken a "hard
| ook" at potential environnental inpacts, and nade a convi nci ng case that
no significant inpact wll result therefrom or that such inpact wll be
reduced to insignificance by the adoption of appropriate mtigation
neasures. See Nez Perce Tribal Executive Gormttee, 120 | BLA 34, 37-38
(1991) and cases cited. An appellant seeking to overcone such a deci sion
nust carry its burden of denonstrating, wth objective proof, that BLM
failed to adequatel y consi der a substantial environnental question of
nmaterial significance to the proposed action or otherw se failed to abi de
by section 102(2)(Q of NEPA Southern UWah WIlderness Alliance (SUM),
127 I BLA 331, 350, 100 I.D 370, 380 (1993) and cases cited.

Mbr eover, when BLMhas conplied wth the procedural requirenents of
section 102(2)(Q of NEPA by actually taking a hard | ook at all of the
environnental inpacts of a proposed action, it wll be deened to have
conplied wth the statute, regard ess of whether a different substantive
deci si on woul d have been reached by this Board or a court (in the event of
judicial review. Srycker's Bay Nei ghborhood Gouncil v. Karlen, 444 U S
223, 227-28 (1980). As we said in Qegon Natural Resources Gouncil,

116 I BLA 355, 361 n.6 (1990):

[ Section 102(2) (O of NEPAl does not direct that BLMtake any
particul ar action in a given set of circunstances and,
specifically, does not prohibit action where environnental
degradation wll inevitably result. Rather, it nerely nandates
that what ever action BLMdecides upon be initiated only after a
full consideration of the environmental inpact of such action.

Further, in deciding whether BLMhas taken a hard | ook at the
envi ronnent al  consequences of a proposed action, we wll be guided, as in
nost matters of NEPA conpliance, by the "rule of reason,” as expressed in
Don't Ruin Qur Park v. Sone, 802 F. Supp. 1239, 1247-48 (MD Pa. 1992):

An EA need not discuss the nerits and drawbacks of the
proposal in exhaustive detail. By nature, it is intended to be
an overvi ew of environnental concerns, not an exhaustive study of

all environnental issues which the project raises. If it were,
there woul d be no distinction between it and an HS  Because it
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is aprelimnary study done to determne whether nore in-depth
study analysis is required, an EAis necessarily based on
"inconpl ete and uncertain information." B ue Qcean Preservation
Society v. Witkins, 767 F. Supp. 1518, 1526 (D Hawaii 1991)

** % o long as an EA contains a " reasonabl y t horough
discussion of . . . significant aspects of the probable

envi ronnent al  consequences, ' " NEPA requi renents have been
satisfied Serradubv. Lhited Sates Departnent of
Transportation, 664 F. Supp. 1324, 1338 (ND Ca 1987) * * *
quoting Trout Lhlimted v. Mrton, 509 F. 2d 1276, 1283 (9th Qr.
1974) .

(Footnot e del eted.)

V¢ next consider Appellants' specific argunents regarding air quality,
wildife, VGA's, mtigation, tiering, and alternati ves.

Ar Qality

Appel lants contend that BLMfailed to consider the direct, indirect,
and cunul ative inpacts to air quality resulting fromeach of the projects.
Appel l ants argue that BLMdid not quantify and eval uate em ssions from
production activities at the sites of the projects, "despite the fact
that those emissions are al so substantial and readily quantifiable.” (SR
at 18 citing Declaration of Or. Howard M Liljestrand.) They al so argue
that BLMdid not assess the air quality and associ ated i npacts of such
emssions, despite the fact that such emissions are known to have adverse
envi ronnent al ef f ects.

The record in this case shows that BLMconsidered the air quality
i npacts of both projects during the construction/drilling and
product i on/ processi ng phases of the proposed operations. (BTA EA at 3-11,
4-17 to 4-19; HSEA at 3-2, 4-3, 4.) It concluded that the inpacts woul d
not be significant, since no Federal or Sate anbient air quality standards
woul d be exceeded. (BTAEA at 4-18; HS EA at 4-4.)

In the case of the BTA Project, BLMfocused on the cumul ative
inmpact wthin the 4,632-acre project area, an 8-mle radius of the
project area, and a 1, 200-square mle area surroundi ng the project area.
(BTAEAat 4-2.) It noted that there was no proposed oil and gas
devel opment within the project area or wthin an 8nmle radius of that
area. 1d. However, it did consider such devel opnent to be reasonably
foreseeable in the 1,200-square nmile area due to expected infill drilling
inthe Hay Reservoir and Desert Springs oil and gas fields, situated
12 mles to the east and southeast of the project area. Id. at 4-2, 4-4;
see BTADRFONS, Appendix A at 7. BLMal so considered the inpact of the
nearby Bridger Power Pant and Interstate 80. BLMconcluded that there
woul d be no significant cumul ative inpact to air quality, given the
geogr aphi c i sol ation of the project fromother existing and proposed oil
and gas devel opnents and, the fact that the project is expected to have a
mnina increnental inpact. Id. at 4-19; BTADRFONS at 6, 10.
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As to the HS Project, BLMconcl uded that there woul d be no significant
cunul ative inpact to air quality fromthe drilling and operation of three
exploration wells, especially since the existing regional air quality was
excel lent, the inpact of the project was expected to be mninal, and no
other activity was expected to occur in the vicinity in the foreseeabl e
future. (HSEAat 3-2, 4-4, 4-35, 4-36, 4-38; HS DRFONS at 6, Appendi x B
at 4.)

Appel lants correctly note that BLMdid not fully quantify the total
emssions of pollutants by the proposed drilling of wells and all rel ated
activity. However, BLMs professional opinion was that emssions woul d be
so minor that they would not result in a significant individual or
cunul ative inpact, during construction/drilling or subsequent
product i on/ processi ng operations. Appellants have failed to show t hat
opinion to be in error.

Mbreover, in order to showthe |ikelihood of cunul ative inpacts on air
quality, it is not enough to sinply note that there are many existing and
proposed oil and gas and mining projects in southwestern Wom ng.

Appel  ants nust denonstrate that, because of geographic proxi mty and/ or
other reasons, there is likely to be an interaction between other projects
and the proposed project which may result in an enhanced or nodified i npact
that BLMwas required to consider. See Kleppe v. Serra Qub, 427 US
390, 409-14 (1976). Appellants have failed to nake such a show ng.

Widife

Appel l ants contend that BLMfailed to adequatel y consi der the inpacts
of well drilling and related activity on wldlife, including gane and
nongane speci es, based on critical and readily available information. They
refer to the anticipated inpacts to ungul ates, particularly elk, caused
not only by the I oss of forage fromsurface-disturbing activities, but al so
by di spl acenent, fragnmentation of habitat, added stress to aninals, and
increased nortality due to |l oss of habituation to humans. They al so refer
to expected inpacts to sage grouse. Further, Appellants argue that BLMdid
not consider the cumul ative inpacts of the BTA and HS projects, and ot her
exi sting and reasonabl y foreseeabl e projects in the area.

The record shows that BLMconsi dered the inpacts of the two projects
on wldife, including elk, pronghorn antelope, and nul e deer, from
drilling/construction and production/ processi ng operations. (BTA EA
at 3-22to 3-28, 4-36 to 4-41; HSEA at 3-16 to 3-21, 4-15t0 4-19.) It
al so considered cumul ative inpacts towldife. (BTAEAat 4-40 to 4-41;
HS EA at 4-42 to 4-44.) BLMconcl uded that the inpacts woul d not be
significant. (BTAEAat 4-39 to 4-40; HSDRFONS at 5, Appendix Bat 7.)

This was particularly true wth respect to el k, pronghorn antel ope, and
mul e deer.

BLM concl uded that while the HS Project woul d affect crucial seasonal
ranges, the BTA Project (except for part of the proposed gas pipeline)
would not. (BTAEAat 3-22 to 3-25; HSEAat 3-16 to 3-17.) The BTA
Project pipeline crosses crucial elk wnter range, and nuch of the HS
Proj ect
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area, which enconpasses crucial wnter and parturition range for el k and
nmul e deer; however, BLManticipated little inpact since
construction/drilling, and thus the tinme of greatest hunman activity and

di spl acenent of el k, was prohibited during wnter and the period of
parturition. (BTAEAat 4-38; HSEA at 4-17.) NMNor did BLMexpect any
significant inpact in the case of sage grouse, since their spring breed ng
areas were not |ocated wthin the project areas, and were not closer than
1/2 mle froman area boundary or 1 mle fromany expected proj ect
activity. (BTAEAat 3-23, 3-27, 4-39; HSEAat 3-20, 4-18.) S mlarly,
the cumul ative inpacts on el k, pronghorn antel ope, nul e deer, and sage
grouse were not expected to be significant. (BTAEA at 4-40 to 4-41;, HS EA
at 4-42 to 4-43.)

VW are not persuaded that BLMfailed to address a particul ar i npact
towldife, either individual or cumul ative, or that it did not properly
appreciate its significance. Appellants' references to various studi es of
the general effects of oil and gas expl orati on and devel opnent on el k and
other wildlife are not sufficient. They nust denonstrate that such inpacts
are likely to occur in the case of the two projects at issue here, and that
those inpacts are likely to rise to significance. Wile Appellants
submtted the Declaration of Or. Sephen C Torbit, awldife ecol ogi st
who provi ded consi derabl e i nfornation regarding the general inpacts of
mneral devel opnent on el k and other wldlife species, he failed to show
that, as a consequence of the two projects at issue here, there woul d be
any specific inpact to wldife which was not considered by BLMor that BLM
did not properly appreciate the significance of the inpact.

Appel l ants al so argue that BLMignored or mnimzed the concerns
expressed by the Wonming Gane and H sh Departnent (W&D and the H sh and
Wlidife Service (P, US Departnent of the Interior, who have greater
expertise in wldlife managenent. V¢ disagree. BLM which is charged wth
nanaging w ldlife habitat on public |lands, does have expertise in wldlife
nmanagenent, and its wldlife specialists participated in the preparation of
the EAs. (BTAEAat 52, HSEAat 5-2.) Their reasoned expert opi nion,
based on a firsthand know edge of the wldlife resources in the project
areas, is entitled to considerabl e deference. See Jon Roush, 112 | BLA
293, 302 (1990) and cases cited. Further, the concerns expressed by W3D
and PV were considered by BLM (BTA DR FONS, Appendix A at 16-19;

HS DRFONS, Appendix B, at 15-17.) The fact that Appellants disagree with
BLMs responses to the cooments of fered by WAD and P& does not establ i sh
that BLMdid not adequatel y consider the cooments, or denonstrate that BLM
was wong in its assessnent of those corments or the underlying
environnental issues. See GQacier-Two Medicine Alliance, 88 | BLA 133, 141
(1985).

Nor have Appel | ants denonstrated that any cumul ative inpact to
wldifeis likely to be significant. Thus, we are not persuaded that BLM
was required to prepare an BSin order to properly assess such an inpact.

WI derness Sudy Areas

Appel lants assert that BLMfailed to adequately consi der the various
inpacts of drilling and other exploration and devel opnent activity
contenplated in the two projects on the wl derness and ot her val ues in the
VA s.
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They note that such activity wll occur wthin a short distance of the
VA s and will be visible wthin the VGA's for up to 10 years, alleging
that this violates the Qass Il visual resource nmanagenent standards
applicable in VA s and constitutes a significant inpact. Appellants
further allege that such activity wll adversely affect the air quality
inthe V@A's, and that an exi sting access road, which runs through the
Sand Dunes V(BA, wi Il be inproved in connection wth the HS Project.

BLM consi dered the inpacts to VA s in the case of both projects,
noting that, with the exception of resurfacing 0.5 mles of existing road
inthe HS Project area, neither project wll result in any construction or
ot her devel opnent in any of the VA's. (BTAEA at 3-8, 4-10 to 4-12, 4-14;
HS EA at 2-5, 3-3, 3-31, 4-28.) The two projects were expected to have
little or no inpact due to the distance fromthe VBA's to any | ong-term
surface disturbing facility. In the case of the BTA Proj ect, the cl osest
facility (well) would be 0.6 mles fromone of the VBA s (East Sand Dunes)
and the rest would be over 1 mle fromany of the V@A's. (BTA EA at 2-4,
3-8, 4-11to 4-12.) Inthe case of the HS Project, the three wells woul d
be over 2 mles fromthe Sand Dunes VA (HSEA at 3-3.) Further, in both
cases, the projects woul d not introduce inpacts substantially different
than those al ready audi bl e and/or visible fromwthin the VA s and/or the
proj ect areas woul d be generally downw nd of the VdA's. (BTA EA at 4-11
to 4-12; HSEA at 3-2; Decision at 10.) BLMfurther concluded that there
woul d be no significant inpact to the VBA's since the two projects woul d
not inpair the suitability of the VGA' s for designation as w | derness.
(BTAEA at 4-12; HSEA at 4-28.) Appellants have failed to denonstrate
that BLMdid not address a specific potential inpact or properly
appreci ate the significance of any inpact.

Next, Appellants contend that the activities undertaken i n connection
wth the BTAand HS projects wll inpair the suitability of the VA s for
designation as w lderness, thus violating section 603(c) of the Federal
Land Policy and Managenent Act of 1976 (FLPMN, 43 US C § 1782(c) (1994).

(SCRat 25-31.) They argue that a violation exists even when activities
wll take place entirely outside the VBA s.

BLMis required by section 603(c) of FLPMA to nanage public | ands
wthin a WA "in a manner so as not to inpair the suitability of such
areas for preservation as wlderness.”" 43 US C § 1782(c) (1994);
Gmmttee for 1daho's Hgh Desert, 139 IBLA 251, 253 (1997). Wth the
exception of 815 acres in the HS Project area, none of the public |ands at
issue here is wthin a VA Wiile BLMappl i ed t he noni npai r nent st andard
of section 603(c) of FLPMA for purposes of assessing the significance of
inpacts of the nearby projects on the V@A s, BLMproperly concl uded t hat
the non-VGA | ands, wthin the project areas, are not subject to the
section 603(c) standard. (BTAEAat 3-5 4-10to 4-11; HSEA at 3-31.)
Thus, these | ands need not be nanaged so as not to inpair the w | derness
suitability of the VA s.

Wth respect to the 815 acres of VA land in the HS Proj ect area,
Appel l ants argue that inprovenent and use of the existing road which runs
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through that VWA area w il inpair the wlderness suitability of the Sand
Dunes VA and thus viol ate section 603(c) of FLPVA

Section 603(c) of FLPVA provides for an exception to the noni npai r nent
standard by allow ng the "continuation of existing * * * mneral leasing in
the manner and degree in which the sane was bei hg conducted on Gct ober 21,
1976." 43 US C 8 1782(c) (1994). Such grandfathered uses are al | oned
to continue even though they would inpair the wlderness suitability of the
VA OCommittee for Idaho's Hgh Desert, 139 | BLA at 253.

In this case, BLMconcl uded that under its Interi mMnagenent Policy
and Quidelines for Lands Uhder WI derness Review the existing road was a
grandf at hered use under section 603(c) of FLPVA because its use woul d
continue in the sane nanner and degree as that occurring on Qctober 21,
1976. (HS EA at 4-28.) However, Appellants contend that the anti ci pated
use of the road shoul d not be considered a grandfathered use, asserting
that if the | ease and wel|l accessed by the road in 1976 are no | onger
current or in production, "BLMcannot allow a new | essee wth a different
devel opnent to use the road as a "grandfathered right."

Ve find no support for Appellants' interpretation of section 603(c) of
FLPMA  UWnhder that section, if the road was bei ng used in connection wth
mneral |leasing activities on Qctober 21, 1976, such use nay now conti nue,
provided it continues in the sane manner and degree as was occurring on
that date. Al the statute requires is that the use itself be the sane
in manner and degree. It does not require that the party continuing the
use be the party conducting the use on Gctober 21, 1976. Nor does it
specify that the use nust be for the sane devel opnent existing on that
date. Further, the case lawcited by Appell ants | ends no support to their
argunent. BLMs interpretation of the grandfather clause conports wth
such case law See Rocky Muntain Q| & Gas Association v. \Vdtt, 696 F. 2d
734 (10th dr. 1982).

BLMs conclusion that the permtted use of the road for mneral
| easing activities woul d be of the sane nanner and degree as was occurring
on ctober 21, 1976, is supported by the record, and Appel | ants have
provi ded no evidence to the contrary.

Mtigation

Appel lants contend that the mitigation neasures relied upon by
BLMto support its FONS are legal ly deficient because they are no
nore than "nere vague statenents of good intentions” and fail to
provi de effective assurance that the inpacts wll, in fact, be elimnated
or reduced to insignificance. (SRat 41 (quoting Preservation Goalition,
Inc. v. Rerce, 667 F.2d 851, 860-61 (S9th Ar. 1982)).) W& disagree.

The mitigation neasures were spelled out in the environnental
review process and w Il be enforceabl e by BLMt hroughout the period of
oil and gas exploration and devel opnent. (BTADRFONS at 3, Appendi x D
HS DRFONS at 4, Appendix A) Appellants have not denonstrated that
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nearly every mitigation neasure is either qualified or not yet chosen.
Appel l ants are correct that BLMhas provided, in the case of the HS
Project, that mtigation neasures may be wai ved, at the discretion of

the authorized BLMofficer. However, BLMprovided that it woul d do so
only if "the resource for which the neasure was devel oped woul d not be
inpacted.” (HSEAat 2-33.) Nor have Appel l ants denonstrated that BLMs
determnation that the projects wll not have a significant inpact hinges
on the effectiveness of any mitigation neasure or if it does, that BLM
has failed to showthat such a neasure wll effectively assure that the
inpact wll be elimnated or reduced to insignificance. (BTA DRFONS,
Appendix A at 12; HS DR FONS, Appendix B at 10.)

Tiering

Appel  ants next contend that, when assessing the cumul ative inpacts
of oil and gas exploration and devel opnent in sout hwestern Woning, BLM
inproperly tiered its EAs to the Draft Geen R ver Resource Managenent
Pan (RW) BS and the Sout hwest Woning Resource Eval uation (SWRE). They
argue that BLMcannot tier to these docunents to support its environnental
anal ysi s, because the draft Geen Rver RW HS and S/WE were not finalized
at the tine of the July and August 1995 DR FONS's at issue here, and the
SWRE was not a NEPA docunent .

Tiering is a procedure permtted by the regul ations inpl enenting
section 102(2)(Q of NEPA whereby an anal ysis of environnental issues
found in an agency's broad BS on a programor policy is incorporated by
reference by that agency into a subsequent HS or EA "on an action i ncl uded
wthin the entire programor policy (such as a site specific action)."

40 CF.R § 1502.20; see 40 CF. R 8§ 1508.28; e.g., SUM 123 | BLA 302,
305-06 (1992). Agencies are encouraged to do so in order "to elimnate
repetitive discussions of the sane i ssues and to focus on the actual

issues ripe for decision at each | evel of environnental review" 40 CF. R
§ 1502. 20.

The record indicates that BLMdid not rely on the anal ysis of any
environnental inpact in any BS or other docunent in the course of its
consi deration of the specific inpacts of the two natural gas projects at
issue here. Nor didit rely on such analysis to formthe anal ytical basis
for its determnation that any inpact of these projects, either individual
or cumulative, wll not be significant. The Deputy Sate D rector nade
no reference to such reliance in his Gtober 1995 Decision; instead, he
stated: "The anal yses in the EAs are used to nake the decisions.” See
Decision at 3, 122 Nowhere in either the BTA or HS EA did BLMi ncor por at €,
either expressly or inplicitly, any environnental inpact anal ysis in either
the Draft Geen Rver RP S or SWE Thus, we find that BLMdid not tier
to either docurent.

Mbreover, Appel lants have not denonstrated that BLMwas required by
section 102(2)(Q of NEPAto await conpletion of the Geen Rver RPP HS
or SARE before it could go forward wth the BTA and HS proj ects.
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A ternatives

Appel l ants next contend that BLMfailed to consider reasonabl e
alternatives to the two proposed projects whi ch woul d have | ess adver se
i npacts on the environnent, including staggered devel opnent and directional
drilling of nultiple wells fromexisting well pads. They al so argue that
BLMfailed to consider a true no action alternative.

BLMis required by section 102(2)(E) of NEPA 42 US C 8§ 4332(2) (B
(1994), and its inplenmenting regul ations to consider reasonabl e
alternatives to a proposed action, which wll acconplish its intended
purpose and wth a lesser or no inpact. 40 CF. R 88 1501.2, 1502.14, and
1508.9. This includes the no action alternative. 40 CF. R § 1502. 14(d).

In the end, BLMnust ensure that the deci si onnaker "has before himand
takes into proper account all possibl e approaches to a particular project.”
CGalvert diffs' ordinating Cormttee v. Lhited Sates Aomc Energy
Gnmssion, 449 F. 2d 1109, 1114 (DC dr. 1971). However, as the court
stated in Headwaters v. BLM 914 F. 2d 1174, 1180 (9th dr. 1990), "NEPA
does not require a separate anal ysis of alternatives whi ch are not
significantly distingui shable fromalternatives actually considered, or
whi ch have substantially simlar consequences."

V¢ are not persuaded that BLMfailed to consi der reasonabl e
alternatives to the two proposed actions.

BLM concl uded that directional drilling was not a reasonabl e
alternative since it was uneconomc and infeasible. (BTA DR FONS,
Appendix A at 56, HSDRFONS, Appendix B at 7.) It explained that,
since neither project area is an established production area where the
characteristics of the natural gas reservoir are known and wel | - defi ned,
the proposed drilling is intended to delineate the reservoir and its
production capabilities, and ultinately determne whether thereis, in
fact, a reasonabl e chance it can be successfully produced by full field
devel opnent. (BTADRFONS, Appendix A at 5.) BLMnoted that directional
drilling could not, froma technol ogi cal and an econom c standpoi nt,
reasonabl y acconpl i sh that particul ar purpose, owng to the great di stances
between the wells to be drilled. Id.

Appel lants argue that BLMs failure to explain the basis for this
conclusion, including the information it relied upon and its anal ysis,
was viol ative of the disclosure requirenents of section 102(2)(Q of NEPA
(SSRat 34.) W agree that BLMdid not set forth the specific basis for
its conclusion that directional drilling woul d be uneconomc and
infeasible. However, it did offer its expert opinion, whichis sufficient
in the absence of contrary evi dence from Appel | ants.

Wth respect to the alternative of staggered devel opnent in the case
of the HS Project, the proposed action al ready provided for staggered
devel opnent, since the drilling of two of the three wells was entirely
dependent on the success of the first well. In the case of the BTA Proj ect
BLMdid not address this alternative, but Appellants have not denonstrated
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that the alternative of staggered devel opnent woul d have a | esser inpact
than that considered by BLM

Appel l ants al so argue that BLMnay not choose to not consi der an
alternative sinply because it nay cost nore. That is not what BLMdid
here. Rather, BLMchose not to consider the option of directional
drilling since, owng to technol ogical and economc limtations, it woul d
not reasonably acconpl i sh one of the purposes sought to be achi eved by the
proposed actions, i.e., delineating the underlying natural gas resource.
See Fiends of the Bow 139 | BLA 141, 150 (1997).

Next, Appellants assert that BLMnever addressed a no action
alternative because BLMbelieved that it could not curtail all exploration
and devel opnent activity in connection with Federal oil and gas | eases.
BLMdid note that it could not preclude all exploration and devel opnent
under the various Federal |eases involved in the BTA and HS proj ects. (BTA
EAat 2-30to 2-31; HSEAat 2-38to 2-40.) Thisis correct. A the tine
of |ease issuance, BLMdid not retain the authority to preclude all such
surface-disturbing activity. See Serra Qub v. Peterson, 717 F. 2d 1409,
1411, 1414 n.7 (DC dr. 1983). Thus, it could only restrict the nmanner
and pace of exploration and devel opnent. See Powder R ver Basin Resource
Qounci |, 120 I BLA 47, 54-55 (1991). However, the fact that BLMdid not
retain that authority does not render the | eases automatical ly invalid.

Nor will we intercede at this point torule onthe validity of the
|eases. That issue is admnistratively final for the Departnent. See
SUM, 122 | BLA 165, 171-72 (1992). However, even though it recogni zed
the ultimate limtation onits authority to curtail all oil and gas
activity, BLMclearly did consider the various inpacts which woul d resul t
frominpl enentation of a no action alternative. This conplied wth NEPA
See Wstern (ol orado Gongress, 130 | BLA 244, 248 (1994).

In summary, we find that the record establishes that preparation of
an BHSis not required in this case because BLMhas, considering all
rel evant matters of environnental concern, taken a hard | ook at potenti al
environnental inpacts of the projects and reasonabl e al ternatives thereto,
and has nade a convincing case that no significant inpact wll result
therefrom See Nez Perce Tribal Executive Conmittee, 120 | BLA at 37-38.
VW also find that Appellants have not carried their burden to denonstrate,
w th objective proof, that BLMfailed to adequatel y consi der a substanti al
environnental problemof naterial significance to the proposed actions or
otherw se failed to abide by section 102(2)(Q of NEPA See SUM 127 IBLA
at 350, 100 I.D at 380 and cases cited.

Therefore, we conclude that the Deputy Sate Orector's Decision of
Cctober 6, 1995, was proper and nust be affirned. To the extent Appel | ants
have rai sed ot her argunents not expressly addressed herein, they have been
consi dered and rej ect ed.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

John H Kelly
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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